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ECONOMIC REGULATION AUTHORITY BILL 2002 
Committee 

Resumed from 16 October.  The Deputy Chairman of Committees (Hon Simon O’Brien) in the Chair; Hon Nick 
Griffiths (Minister for Housing and Works) in charge of the Bill. 

Progress was reported after clause 7 had been agreed to. 

Clause 8:  Term of office - 
Hon NICK GRIFFITHS:  I move -  

Page 5, lines 10 and 11 - To delete “not less than 3 years and”.  

This will remove the three-year minimum term of office, which will enable members to be appointed for specific 
duties that may have a duration of less than three years.  For example, a person with very specific skills and 
experience in managing an inquiry could be appointed to report on an activity that may take between six and 12 
months.  

Hon MURRAY CRIDDLE:  The minister might like to give the Committee an outline of the reasons for this by 
way of an example in which this could arise. 

Hon NICK GRIFFITHS:  I made reference to an inquiry and a report taking less than three years.  It may, for 
example, involve an inquiry into a particular tariff regime of a regulated industry.  One trusts that would not take 
three years. 

Hon DEE MARGETTS:  This is a very important authority.  I have expressed the concerns of the Greens (WA) 
about how powerful this authority will be.  Given that tenure is vitally important for independent authorities, 
especially if some of the decisions they make may be controversial, will the minister advise how having tenure 
for members of the authority will avoid a situation in which people temporarily appointed might make decisions 
giving them tenure in the future?  A person might be hired for his skills and background and make decisions for 
the right reasons but the chair might knock him off because the decisions might not be in line with that person’s 
viewpoint.  I want real assurance that this is not the means by which people’s viewpoint can be influenced.  Will 
the minister reassure us about how a decision on whether people are appointed will be conducted? 

Hon NICK GRIFFITHS:  I refer the member to the previous clause, which refers to how appointments will take 
place.  One can never legislate to change human nature.  It is the experience of a society such as Western 
Australia that people who are appointed to carry out a public duty should be people who will carry out such 
public duty. 

Hon DEE MARGETTS:  The minister will recommend who will be appointed.  The Governor will make the 
appointment on that recommendation.  In effect, the positions can end up being political decisions without 
tenure.  There will be an enormous amount of pressure for a particular agenda of a particular minister or 
Government, albeit under the pretence of an arm’s length authority, and no redress for the particular minister.  Is 
this not a dangerous way for us to set up such an important body? 

Hon NICK GRIFFITHS:  I will answer as succinctly as I can.  First, there is nothing wrong with a political 
decision; we make political decisions all the time. 

Hon Dee Margetts interjected. 

Hon NICK GRIFFITHS:  The member does not want to listen to my response.  I will sit down. 

The DEPUTY CHAIRMAN (Hon Simon O’Brien):  Order!  Does the minister seek to address the Chair? 

Hon NICK GRIFFITHS:  I was going to address the observations of the member but I would rather now address 
those of Hon George Cash.   

Hon GEORGE CASH:  The minister proposes to delete the words “not less than 3 years” from the clause.  If the 
Committee agrees to that, a member will be able to be appointed for a period of up to five years.  A matter of 
substance in the Bill is the assumption that the Economic Regulation Authority will comprise members who will 
continue in office for a period to develop some consistency of approach on various issues so that when we 
discuss a matter such as public interest, the authority would have had the opportunity to develop some consensus 
on what it believes would satisfy the public interest.  If we agree to remove the three-year term, some of the 
consistency could evaporate inasmuch as it will be possible to appoint a member for a limited period.  From 
what the minister has said, some of the benefits of that would be a specific inquiry in which a person with 
particular skills was required. 
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I also raise the question of the need for the ERA to remain independent.  The second reading speech refers to the 
independence of the ERA and that the minister is not able to interfere with its workings.  Arguments could be 
raised that, in having an appointment for a period of up to five years, the minister will be able to reflect on the 
independence of an inquiry.  That is, if a person is not liked, he could be gotten rid of by being put on short-term 
arrangements.  A person could be told that if he does not produce, he will be moved on.  I raise those issues 
because the amendment before the Committee alters the situation.  The Liberals will support the minister’s 
amendment because we believe there should be the ability to appoint for up to five years.  I raise the other issues 
because they are relevant and ones that the community in general will want to watch to see that the term of office 
is not used as an instrument to enable a minister to have greater influence than originally intended in the Bill. 

Hon NICK GRIFFITHS:  I understand the point.  If a minister were to proceed down the path suggested, he 
would, in my view, be acting badly; he would be acting inappropriately.  However, he would be held to account 
through the processes that are available to the community, in the first instance being the House in which the 
minister sits.  It is possible that someone may behave badly in future.  If he does, he should be held to account. 

Hon DEE MARGETTS:  I return to the extraordinary statements made by the minister when he sat down and 
decided not to finish responding to me because I expressed concern by way of interjection.  I made some very 
serious points.  One point was about the principle of having a political appointment.  The minister said there was 
nothing wrong with a political appointment.  This is extremely important considering the way this Bill was sold 
to the community.  If there are political appointments, people can be gotten rid of at will.  Take the example of 
the Environmental Protection Authority.  What would happen if, before debate on recommendations of the EPA, 
the Premier of the day said he would appoint certain members for the purpose of an inquiry?  How would that 
look?  Obviously, the Premier would look pretty bad.  It threatens the independence of the authority.  This is 
very poor process.  If this is to be an independent authority, I expect some form of tenure would be involved.  It 
would be similar to people requesting from time to time a ministerial assistant on a committee secretariat of the 
Parliament.  I have always said no; it is not my view on the separation of powers.  We should not have 
ministerial appointees because they are answerable to a minister.  The EPA is supposedly an arm’s length 
regulator.  It might be influenced by the appointment or dismissal of someone- at the whim of the minister - yet 
we will not be able to make the minister directly responsible for the decisions those appointments make.  That is 
the problem I was talking about and I do not think that it deserves to be passed over with the flippant comment, 
“I am not going to answer because the member interjected.”   

Hon NICK GRIFFITHS:  Earlier, I sat down because I was in the process of answering the honourable member.  
However, the honourable member is more interested in making particular points than listening to the answers 
given.  I do not mind reasoned interjections but I do not think that that was the process undertaken by the 
honourable member.  She did not listen to the answer given, and, in any event, I do not think she understood 
what I was commencing to say.  I do not see the word “politics” as being a bad word.  The honourable member is 
a politician; I do not think that makes her a bad person.  There is nothing wrong with being a politician.  
Members of local authorities are politicians.  Members of Parliament are politicians.  People who stand for 
public office or engage in a variety of activities are politicians; that does not make them bad.  The political 
process is wide ranging.  The debate in which we are currently engaging is a political process; does that mean 
there is something wrong with it?  I think not.  The previous clause deals with the appointment of members and 
is a political process.  That does not mean there is something wrong with it.  It is an everyday process in terms of 
how government is carried on in Western Australia.  I fail to see the point being made by the honourable 
member.  What she seems to be suggesting is that there is a possibility that a human being who happens to be a 
minister may, at some stage, behave inappropriately.  Well, that is so.  I made that point when Hon George Cash 
raised the issue.  However, he raised the issue in a way that was perhaps more generous to humanity than the 
point raised by the honourable member.   

Hon DEE MARGETTS:  My generosity is commensurate with my concerns about this Bill and the level of 
concerns that were represented by the majority of people who made submissions on this Bill.   

Amendment put and passed.   

Clause, as amended, put and passed. 

Clause 9 put and passed. 

Clause 10:  Alternate chairman - 
Hon GEORGE CASH:  Subclause (1) states -  

If the chairman is unable to act because of sickness, absence, disqualification under section 30(2) or 
other cause, or if there is no chairman, the Governor may appoint a person nominated by the Minister as 
the alternate chairman to act in the chairman’s place. 
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Is this a post facto appointment; that is, is the minister only able to nominate a person for appointment by the 
Governor once it is found that the member to be replaced is sick or absent?  Without question I accept the 
disqualification under section 30(2) as post facto.  Can the minister also explain what “or other cause” means?  
This seems to be a difficult way of appointing an alternate chairman.  The same comments apply to clause 11(2) 
with regard to the appointment of alternate members.  It is not unheard of for a board to have an alternate 
chairman and alternate members in place who alternate positions when the respective member is unable to act.  
Given the number of steps in the process, will this be an impractical way of appointing alternates for the position 
of chairman?  Clause 11 deals with alternate members but we will just deal with the chairman for the time being.  
The clause could have been framed differently so that appointments could be made.  I thought it was the 
intention that they be made and that an alternate chairman be on stand by.  If there is no chairman at a meeting, 
the Act states that an alternate chairman has to be obtained through the process of having the minister 
recommend and the Governor appoint.  That does not seem to be the way business is generally done with regard 
to these appointments.   

Hon NICK GRIFFITHS:  The provision is based on the Gas Pipelines Access (Western Australian) Act 1998.  
Section 35 of that Act is not based on precisely the same terms, but they are similar and I am advised that the 
drafting of this provision was based on that.   

Hon GEORGE CASH:  I thank the minister for his response.  I do not disagree that the provision in clause 10(1) 
is similar to that found in section 35 of the Gas Pipelines Access (Western Australia) Act.  However, the point is 
that it is very easy from time to time to pick up sections from other Acts in the hope that they will apply to the 
Bill that is being drafted at that time.  Notwithstanding that it may be the same as the provision in the Gas 
Pipelines Access (Western Australia) Act, the process envisaged is a clumsy one.  It is a post facto process and 
will cause the loss of a considerable amount of time in making the appointment.  We will agree with the 
proposition but I believe it is wrong and a clumsy way to do business.  Notwithstanding the fact that this 
provision has been picked up from another Act, I do not believe that that makes it perfect by any means.  When 
the committee considered this Bill, it invited Treasury to provide a summary of comparisons with regard to this 
clause and other similar Acts around Australia, which was done.  There is no doubt that this Bill comprises a 
concoction of various sections from various Acts in force around Australia.  Does the minister agree that this is a 
post facto appointment?  If that is the case, it will cause some time to be wasted in making the appointment and 
may cause some inconvenience to the authority in discharging its duties.  

Hon NICK GRIFFITHS:  The answer to the first question is yes, it is a post facto appointment.  I am advised that 
this wording is before the Committee because the Bill is about institutional change and, therefore, the 
Government did not desire to change the method of proceeding.  I understand the point made by Hon George 
Cash, although one can argue either way whether it is convenient.  This Bill is about institutional change, not 
about making changes in a variety of areas.   

Hon GEORGE CASH:  I understand the answer given by the minister and agree that the Bill is about 
institutional changes.  The procedural change that this clause envisages will make it very inconvenient for the 
authority to conduct its business in a workmanlike manner should a chairman not be available at any time and 
should we have to wait for the minister to nominate an alternate person and for the Governor to appoint that 
alternate person as chairman.  Given that there is no limit to the number of members who can be appointed under 
clause 11, one assumes that, if a member is sick, his or her absence will not destroy a quorum.  The difficulty 
that may arise under clause 11 may not be as great as the difficulty that may arise under clause 10.   

Clause put and passed. 

Clause 11:  Alternate members -  
Hon GEORGE CASH:  I refer the minister to subclause (3) which reads -  

A person who is a public sector employee can be appointed as an alternate member.   

The other day when we were discussing this Bill, I questioned why it was not possible to appoint a public servant 
as a member and the minister gave an answer.  Why should a public sector employee be able to be appointed as 
an alternate member under clause 7(3) but not a full member?   

Hon NICK GRIFFITHS:  Hon George Cash asked his question on Wednesday before we moved from the 
committee stage of the Bill and I answered it at the earliest opportunity, which was on Thursday.  The member 
was about to ask a question about clauses 10(3) and 11(3) but specifically asked a question about clause 10(3) 
and the answer given specifically related to clause 10(3).  The observations for clauses 10(3) and 11(3) are the 
same.   

Clause put and passed.   
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Clause 12:  Remuneration and conditions of members -  
Hon GEORGE CASH:  Subclause (1) reads -  

The remuneration and allowances and other conditions of office of a member are to be determined by 
the Governor on the recommendation of the Minister for Public Sector Management.   

I understand and accept that that is the proper procedure.  However, subclause (2) reads -  

Subsection (1) has effect subject to the Salaries and Allowances Act 1975 if that Act applies to the 
member.   

Will the minister provide the circumstances in which that Act would apply?  Secondly, although subclause (1) 
refers to a recommendation of the Minister for Public Sector Management, will the minister again confirm that 
the Minister for Public Sector Management, irrespective of whether the Salaries and Allowances Act 1975 
applies, will seek the views of the Salaries and Allowances Tribunal about remuneration and allowances?  
Unless we have that type of guarantee, discipline will not be applied to remuneration and allowances and in 
comparison with similar positions in other organisations there will certainly be no consistency.   

Hon NICK GRIFFITHS:  I trust I have understood the points correctly.  On the first point, it is intended that the 
remuneration and conditions of members be prescribed under the Salaries and Allowances Act.  That is the 
intention, but this Bill has to become an Act before one can move on that.  If for some reason there is a delay in 
that prescription, the answer to the second question is yes, it is intended in the interim to use that mechanism; 
namely, that the Minister for Public Sector Management will seek the advice of the Salaries and Allowances 
Tribunal.  As the honourable member would be aware from his extensive experience in government, that is quite 
commonplace.   

Hon MURRAY CRIDDLE:  My concern about the number of members who may be appointed has heightened 
somewhat following the debate we had earlier about the term of office and how many people can be appointed.  I 
make the point once again - the minister will remember that I made it earlier - with regard to the number of 
people who may be appointed and the fact that private moneys will be required to cover the fees.  As I said, my 
concern heightened when we talked about people being appointed for short terms.   

Hon NICK GRIFFITHS:  I understand the distinction between moneys and non-consolidated fund money.  Of 
course, that relates to the issue of gas regulation, not other areas.  I understand the point the honourable member 
made and I refer him to my earlier answer.   

Clause put and passed. 

Clauses 13 to 16 put and passed.   

Clause 17:  Remuneration and conditions of chief employee -  
Hon GEORGE CASH:  Will the minister confirm that the authority will consult with the Salaries and 
Allowances Tribunal about the remuneration and allowances and other conditions of the office of the chief 
employee of the authority?  I recognise that subclause (2) refers to the Salaries and Allowances Act 1975 coming 
into effect if that Act applies to the chief employee.  However, a wider guarantee similar to that that the minister 
has just given with regard to the Salaries and Allowances Tribunal becoming involved with members’ 
remuneration and allowances is important.   

Hon NICK GRIFFITHS:  The intention is that it will be the same as the case that was raised with respect to 
clause 12.  I should point out that when I said delay with respect to a matter being prescribed under the Salaries 
and Allowances Act, I meant that a matter may be prescribed but that it is not a matter of the Salaries and 
Allowances Tribunal carrying out an inquiry and making a determination just like that.  That in itself may give 
rise to time passing before a determination is made.   

Clause put and passed. 

Clause 18 put and passed. 

Clause 19:  Other staff - 
Hon GEORGE CASH:  Like Hon Murray Criddle, I am concerned about the number of employees who will, in 
the end, work for the Economic Regulation Authority.  Will the minister give some indication of the expected 
number of people who will work for the Economic Regulation Authority when it is first established and, if 
possible, within a period of six or 12 months following that?  Are there some limits on the number of staff who 
will work for this organisation?   
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Hon NICK GRIFFITHS:  I am advised that 16.5 full-time employees are involved with the functions that are 
currently being carried out and which would become part of the economic regulator.  It is envisaged that, in 
round figures, there would be between 16 and 17 officers, depending on how it is sorted out.  In terms of what is 
envisaged to come to pass, that is subject to the further functions that would be carried out by the authority and 
when they would be put in place.  It involves a degree of speculation.  The advice I have been given is that if, for 
example, the Government succeeds in its electricity reform package, it is envisaged that a further 10 FTEs or 
somewhere in that ballpark would be involved.  That is not a definitive answer; it is the advice I have been given.   

Hon MURRAY CRIDDLE:  I am concerned about part-time employment and the mechanism that might be put 
in place to guarantee who pays what in this regard.  With the people who work part-time in various areas it 
seems difficult to apportion where the moneys may come from.  Clause 20(3)(b) states - 

the salary and allowances of the officer are to be paid out of money available to the Authority for that 
purpose. 

That goes to the point I have been making about part-time people and how who is working for what will be 
sorted out.  What will happen?  Will it involve time sheets and the like?   

Hon NICK GRIFFITHS:  It is a matter of keeping records.  Clause 24 makes provision for separate financial 
records.  We could speculate on the precise form of those records.  It is a matter of appropriate management.   

Clause put and passed. 

Clauses 20 and 21 put and passed. 

Clause 22:  Borrowing from Treasurer - 

Hon GEORGE CASH:  Will the minister indicate why the Economic Regulation Authority would have to 
borrow funds?  To what purpose would those funds be put?   

Hon NICK GRIFFITHS:  I will try to explain how this clause came to be included in the Bill.  I am advised that 
this clause is similar to section 46 of the Gas Pipelines Access (Western Australia) Act and section 23E of the 
Railways (Access) Act.  I am advised that this provision was included in the Gas Pipelines Access (Western 
Australia) Act because there was a delay between when matters could be funded by those who were obliged to 
fund the gas pipelines access activities and the activity of the regulator.  I am advised that this clause has been 
included in the Bill as a safety measure in case provision needs to be made for some unforeseen circumstance.   

Hon GEORGE CASH:  I thank the minister for his response.  I understand that, in the case of the Gas Pipelines 
Access (Western Australia) Act, if the funding for that authority had not been put in place, there may have been 
a need to borrow to keep it solvent for a period.  However, the minister has said that this clause is being included 
in this Bill as a safety measure for matters that are presently unknown.  That is my concern.  It is not qualified to 
any greater extent than that.  I will again make the observation - perhaps parliamentary counsel might like to 
think about it - that just because this provision is included in another Act does not necessarily mean that it needs 
to be transposed into a new Bill when there may be no need for it.  There is no need for me to say anything 
further on this point to the minister.  I just wanted to make that point on this clause. 

Hon NICK GRIFFITHS:  I make the observation that it would be interesting if those who drafted legislation had 
to answer questions asked by honourable members from time to time.   

Clause put and passed. 

Clause 23:  Application of Financial Administration and Audit Act 1985 - 

Hon GEORGE CASH:  Clause 23(1) of the Bill provides for the Financial Administration and Audit Act to 
apply to the Economic Regulation Authority, but that is qualified in clause 23(2), which states that certain 
functions provided in section 58 of the Financial Administration and Audit Act will not apply.  Why should the 
functions provided for under section 58 of that Act that apply to other authorities not apply to the Economic 
Regulation Authority?  Section 42 of the Financial Administration and Audit Act deals with estimates of 
statutory authorities.  Why should section 42(1) not apply to the Economic Regulation Authority, as clause 23(3) 
of the Bill states?   

Hon NICK GRIFFITHS:  Clause 23(2) provides that the performance indicators under section 58 of the 
Financial Administration and Audit Act are limited in their application to the Economic Regulation Authority to 
avoid impeding the necessary independence of the regulator.  Similarly, with respect to clause 23(3), section 42 
of the Financial Administration and Audit Act has limited application for the same reason.  

Hon RAY HALLIGAN:  I hear what the minister is saying.  I am interested in the statement that the Financial 
Administration and Audit Act should not impede the independence of the regulator.  The fact that the authority 
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may be asked to be open and accountable for what it is doing, by way of these performance indicators, does not 
appear to impede its operations.  I would be interested in a further explanation from the minister on this 
imposition.  

Hon NICK GRIFFITHS:  I refer the honourable member to the wording of clause 23(2).  The requirement to 
prepare performance indicators is limited by that wording, so that section 58 of the Financial Administration and 
Audit Act had limited application.  The alternative would be for there to be, under Treasurer’s Instructions, a 
wider set of performance indicators.  In that context I use the word impede.  It is a matter of requiring 
performance indicators in a limited area only, as distinct from the variety of areas imposed on other agencies.  

Hon RAY HALLIGAN:  I understand what the minister is saying, but one of the functions of the authority is to 
inquire and report, and other functions as provided for in the legislation.  It appears to me that clause 23(2) 
excludes those functions, unless the minister is stating that the inquiring and reporting functions are considered 
to be management functions.  Is that the case?   

Hon NICK GRIFFITHS:  The inquiry and reporting functions are not considered to be management functions.  
Management functions, including financial management, are to do with the internal workings of the authority, 
including making sure that it applies proper accounting standards in the matters it must deal with.  

Hon RAY HALLIGAN:  I thank the minister for that clarification, which was the purpose of the question.  
However, this begs the question that, if the authority is to inquire and report, under clause 23(2) it appears as 
though it is being excluded from including those functions in any performance indicators.  How can anybody, 
including this Parliament, know whether the authority is operating efficiently and effectively in that area?   

Hon NICK GRIFFITHS:  Section 66 of the Financial Administration and Audit Act contains a number of 
requirements, including the tabling of annual reports.  Those matters are set out in some detail.  

Clause put and passed. 

Clause 24:  Separate financial records - 
Hon GEORGE CASH:  Is it intended that these separate financial records will be published?   

Hon NICK GRIFFITHS:  The answer is yes.  My understanding is that that is required under section 66(1)(a) of 
the Financial Administration and Audit Act, which requires an annual report containing financial statements for 
the financial year.  
Hon George Cash:  Section 69 requires the authority to report.  Is there another section, or are you relying on that 
section?   

Hon NICK GRIFFITHS:  The relevant section is 66.  
Clause put and passed. 

Clause 25:  Functions - 
Hon DEE MARGETTS:  I move - 

Page 15, lines 14 and 15 - To delete the lines. 
This clause reads - 

The functions of the Authority are - 
(a) the inquiry, reporting and other functions it is given by this Act; 
(b) the functions referred to in section 11AA of the Energy Coordination Act 1994; 
(c) the functions referred to in section 36(1) of the Gas Pipelines Access (Western Australia) Act 
1998; 
(c) the functions referred to in section 20(1) of the Railways (Access) Act 1998; 
(e) the functions referred to in section 4 of the Water Services Licensing Act 1995; and 
(f) the functions it is given by or under any other enactment. 

In normal circumstances, if the functions of an authority were changed, it would be necessary to amend the 
relevant legislation.  Given the wording in paragraph (f) - “the functions it is given by or under any other 
enactment”, who could change the legislation?  How could it be changed without amendment to this legislation?  
Is it not unusual, if the functions of an authority such as this are to be changed, not to require the enabling 
legislation to be amended?  
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Hon NICK GRIFFITHS:  The matter can be dealt with in the way the member proposes.  Equally, it can be dealt 
with in the way the Bill proposes.  
Hon DEE MARGETTS:  My concerns relate to previous definitions in which “related industry” could mean any 
other industry prescribed for the purpose of this definition.  Many aspects of this Bill indicate that the authority 
can expand and encompass much more than is set out in the legislation.  The minister has said more than once 
that he sees no problems with political appointments being made for an authority of this nature.  Therefore, 
without a requirement to amend this Act, the Economic Regulation Authority could be given other functions.  As 
I indicated earlier, regulated industry can expand beyond the parameters of this definition.  We will refer later to 
Henry VIII clauses.  Can the minister provide me with examples of other legislation that enables an entity to 
expand without the legislation being amended?  It will not be easy to determine the current functions of the 
authority without knowing which other legislation to examine.   

Hon NICK GRIFFITHS:  I am advised that this sort of provision is in place in other jurisdictions that have 
regulatory authorities.  As I said to the member earlier, it can be dealt with in the way she suggests or in the way 
this legislation provides.  Either way, it will require a decision of Parliament.  That is the path the Government 
chooses.  There is nothing sinister in it.  I note the member’s comment about political appointments.  The term 
“non-political appointments” when Governments appoint people, is an oxymoron.  So be it if appointments are 
made by politicians through a political process.   

Hon DEE MARGETTS:  I am sure that everyone in this Chamber knows the difference between a political 
appointee and a non-political appointee.  When Governments in the United States change, there is almost a 100 
per cent turnover in the public service.  That reflects the quintessential effect of political appointments.  There is 
no separation of powers between the administration and the Executive Government.  I would like to think that 
we in this place understand the distinction between political appointees and non-political appointees.  We might 
be politicians, but no doubt the community would not expect this “institutional change” to be set up simply as a 
power base for a political party or a political point of view.  That is the importance.  The minister made a 
flippant remark about us all being politicians.  Of course we are, and we engage in debate.  However, this entity 
will not necessarily be accessible via the political process if something is found wrong with it or if the 
community, which has particular views about access and equity and the provision of gas, electricity, rail and 
water, wants some sort of political accountability.  It is extraordinary to make political placements without 
accountability.  My question was whether the functions of any other authority in Western Australia can be 
amended by other legislation without the need to amend the original legislation.  The issue is accountability.  
Any member of the community should be able to examine the functions of this authority in the enabling 
legislation rather than have to guess or examine other legislation to find out information that will no longer be in 
this legislation.  Has the minister considered whether that is reasonable?   

There has been much talk about the public interest.  Two inquiries have been held in Western Australia to find 
out, among other things, the best model for regulating the supply of electricity and water.  The trouble is, the 
Government is keeping both of the reports secret.  We have not seen the review of the Water Services 
Coordination Act.  In terms of accountability, the Government is not letting us see that.  It is holding it to itself 
and we are supposed to deal with this Bill in the absence of that information and any findings that were made 
with regard to it.  The Government is also keeping the Electricity Reform Implementation Steering Committee 
consultant’s report a secret.  Basically, we are being sold an unknown quantity.  We are being sold the ability of 
the functions of this authority to expand by means of amendments to other legislation.  In the end, an average 
person who picks up the enabling legislation who wants to see exactly what this authority is doing or is meant to 
be doing, or who wants to see the limitation of its powers, will not necessarily be able to find out.  There will not 
necessarily be anything in the enabling legislation to point them to where to look.  I urge the Chamber to support 
removing clause 25(f).  That clause means that any changes that occur to the functions of this authority must be 
done by amendment to the enabling legislation.  Therefore, any time we needed to look to see exactly what is in 
that authority, it would be in the one place.  Obviously, amendments to other Bills occur from time to time in 
relation to this authority.  However, that does not mean that we should be able to change or add to the functions 
without having to amend the Bill.   

Hon NICK GRIFFITHS:  I make the point that one can go down the path proposed by the honourable member or 
by the path proposed by the Bill.  The fact remains that whichever path is taken, it would be decided by the 
Parliament; it would be a matter of passing a Bill.  Therefore, the test of proper accountability is met.  This is the 
preferred course of the Government on the advice of parliamentary counsel.   

Hon MURRAY CRIDDLE:  I wonder whether the minister will give members the benefit of knowing what are 
the functions referred to in section 11AA of the Energy Coordination Act and the functions referred to in section 
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36(1) of the Gas Pipelines Access (Western Australia) Act and also what are the functions referred to in section 
20(1) of the Railways (Access) Act.   

The CHAIRMAN (Hon Jon Ford):  We are currently dealing with the amendment moved by Hon Dee Margetts.  
Perhaps we should deal with that question followed by the general question.   

Hon MURRAY CRIDDLE:  I thought it might be of some value if we knew this because it may well have an 
effect on the explanation.   

Hon NICK GRIFFITHS:  The provision of section 11AA of the Energy Coordination Act is a cross-reference to 
page 40 of the Bill, which reads -  

Division 1A - Role of Economic Regulation Authority  

11AA. Functions of Authority  
The functions are set out on pages 40 and 41 of the Bill. 

The member’s next question was about section 36(1) of the Gas Pipelines Access (Western Australia) Act.   

Hon Murray Criddle:  Could you give us some outline of what those things are?  It would help the debate.   

Hon NICK GRIFFITHS:  I will refer to the specific words of the Bill, which states -  

11AA. Functions of Authority  
The functions of the Authority under this Part are -  

(a) to administer the licensing scheme provided for in this Part;   

(b) to monitor and report to the Minister on the operation of that licensing scheme and on 
compliance by licensees with their licenses; 

(c) to inform the Minister about any failure by a licensee to meet performance criteria or 
other requirements of its licence; and  

(d) the other functions conferred on the Authority by this Part.   

The other piece of legislation the honourable member referred to was section 36(1) of the Gas Pipelines Access 
(Western Australia) Act.  I will provide the member with some further information on that in a moment.  I will 
just make some broad statements that do not go into particulars.  Section 36(1) states -  

(1) The Regulator has -  

(a) the functions conferred on the local Regulator under the Gas Pipelines Access 
(Western Australia) Law; and  

(b) the functions conferred on the local Regulator under the National Gas Agreement.  

That is qualified by subsections (2), (3) and (4).  

The advice I have received with regard to the functions under the gas code is that a service provider, for 
example, would submit a proposed access arrangement to the regulator.  The regulator would seek submissions 
on that application.  He would then consider the submissions and issue a draft decision.  This matter goes to 
process as well as functions, but the functions are embodied in this.  The regulator would consider the 
submissions received in the draft and would then make a decision either approving, disapproving or approving 
an arrangement different from that which was proposed.  I am advised that that is the essence of what the Act 
does.   

Hon JOHN FISCHER:  It is not clear to me where the licensing framework of the Water and Rivers Commission 
sits in all this.  In this respect I have probably been confused by statements issued by the Treasurer.  He said 
there was no water supply access regulator, and in almost the next breath he said that there is a regulator with 
regard to obtaining a licence from the Water and Rivers Commission.  He said that once someone has a licence 
to access from the Water and Rivers Commission, the proposed authority is approached to licence supply to 
customers.  I wonder whether this is just adding another layer of bureaucracy at greater expense to the 
consumers.  Perhaps the minister could enlighten me on that.   

Hon NICK GRIFFITHS:  There are two different matters.  The Water and Rivers Commission deals with 
resource access and environmental concerns regarding the Rights in Water and Irrigation Act.  The licensing role 
proposed to go to the ERA is currently provided under the Water Services Coordination Act, which is dealt with 
by the Coordinator of Water Services.  Two different bodies carry out two different functions.   

Debate interrupted, pursuant to sessional orders. 
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[Continued on page 12293.] 
 


